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PREFACE TO THE FOURTH EDITION

In 2012, in the preface to the third edition of this book, Jan Luba QC and Liz
Davies wrote ‘there has scarcely been a more depressing time to be writing a
book about the topics of homelessness and social housing allocation’. Sadly, the
legal and political environment regarding these two topics is even more
depressing in early 2016 than it was 4 years ago.

Since 2010, statistics have shown a steep rise in the numbers of people who are
seeking help as ‘homeless’, particularly in England. The UK Government’s
figures for people making applications for homelessness assistance to local
housing authorities in England in the year 2014/2015 show an increase of 26%
from 2009/2010.

The most common cause of homelessness is the loss of an assured shorthold
tenancy. In 2015, 31% of all applicants in England who were accepted as being
owed a main housing duty were homeless for this reason; in London, the figure
was 42%. Restrictions on housing benefit, the benefit cap and the fact that
many low-paid people cannot afford market rents in the private rented sector
can all lead to the loss of a home, and consequent applications for
homelessness assistance or simply sleeping on the streets. Recent rough sleeping
statistics confirm the trend.

As local housing authorities struggle to accommodate applicants for
homelessness assistance, flouting of the law has become more and more
common. In 2003, the Homelessness (Suitability of Accommodation) (England)
2003, SI 2003/3326, prohibited the use of bed and breakfast accommodation
by local housing authorities in England for applicants with family
commitments. In September 2015, 3,000 families with children were in bed and
breakfast style accommodation in England, an increase of 45% from the
previous year. Of those households, 32% had been in bed and breakfast for
over 6 weeks. The Local Government Ombudsman has regularly found
maladministration by local housing authorities in those circumstances.

Since the third edition of this book, placements by local housing authorities
outside of their own district have become more and more frequent. In
September 2015, 27% of households in temporary accommodation (18,600
households) were placed outside the district of the local housing authority to
which they had applied. These placements were made mainly by London local
housing authorities. Anticipating this trend, in 2012, the Secretary of State for
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Communities and Local Government made the Homelessness (Suitability of
Accommodation) (England) Order 2012, SI 2012/2601, requiring local housing
authorities to take location of accommodation into account, and to consider
particular needs of the applicant. Legislation, however, cannot bridge the gap
between high private rents in London, and the strain on London local housing
authorities’ resources. The Supreme Court in Nzolameso v City of Westminster
Council1 has required local housing authorities to adopt a structured approach
when deciding where applicants can be housed. It remains to be seen whether
this structured approach alters local housing authorities’ practices.

Even more worrying are the figures for people sleeping rough: in 2015, on any
given night in England, on average, 3,569 people were sleeping rough, an
increase of 30% from the previous year. In addition, there is an increasing
problem of hidden homelessness: Crisis estimates that there were 2.35 million
households containing concealed single persons in England in 2015.2 These are
people who would wish to live alone, but have ended up sharing with others.
There were also 701,000 overcrowded households in England. These people
rarely show up on the statutory homeless statistics released by government.

A refuge for those in most acute housing need has traditionally been the social
housing sector. But, since 2012, access to the allocation of local social housing
has been severely curtailed by the introduction in England of ‘qualifying
conditions’ limiting access to waiting lists. As we explain in the text, when,
initially, freedom to impose the new conditions was not enthusiastically
received by local housing authorities, stronger central government guidance
was issued – particularly promoting a condition of 2 years’ local residence. Just
as we went to press, the UK Government announced an intention to extend the
minimum period to 4 years. Our text maps the inevitable judicial scrutiny of
the legal tension between the restriction of access to social housing by this
means and the interests of applicants in exceptional circumstances.

We agree with Crisis, Shelter and other homeless campaigns and commentators
that Britain, particularly England, is in the grip of a housing crisis. And that the
future looks bleak. In England, the Housing and Planning Bill – being debated
by Parliament at the time of writing – will replace long-term secure tenancies
offered by local housing authorities with fixed-term tenancies of between 2 and
5 years. A council house will no longer be a home, potentially for life, but a
short-term solution to alleviate immediate hardship. Social housing stock,
already depleted by right to buy of local housing authority homes, will be
further decreased by the forced sale of high-value council homes and a new
right to buy in the private registered provider sector. Welfare policies,
particularly the planned lowering of the total benefit cap, have raised concerns
that families with more than two children will be unable to afford either
private or social rented housing, not only in London but in much of the rest of
England. Private sector rents continue to rise, and in 2015 the average private

1 [2015] UKSC 22, [2015] HLR 22, SC.
2 Homelessness Monitor England 2016, Fitzpatrick, Pawson, Bramley, Wilcox and Watts, Crisis,

January 2016.
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rent in England was over one-third of the average take-home pay. In London,
average private rents are two-and-a-half times that of the national average.

In Wales, the perspective is more encouraging. There is a downward trend in
the numbers of households being accepted as owed the main housing duty
(owed under Housing Act 1996, Part 7) or the duty to secure accommodation
(under Housing (Wales) Act 2014, Part 2). This is thought to be due to local
housing authorities providing better prevention help, now a requirement under
Housing (Wales) Act 2014, so as to prevent homelessness altogether. The
Housing (Wales) Act 2014, Part 2, came into force for applications for
homelessness assistance made on or after 27 April 2015. It contains a new
approach, so that all applicants for homelessness assistance – who are eligible
for assistance – are helped either to prevent their homelessness or to secure
their own accommodation. At the time of writing, it is too early to comment on
its effectiveness. A new Chapter 18 of this book sets out the new duties owed
to applicants under Housing (Wales) Act 2014, Part 2. Readers should note
that the Welsh Code of Guidance for Local Authorities on the Allocation of
Accommodation and Homelessness (Welsh Government, March 2016), has
recently been published, superseding the version published in April 2015. All
references in this book to the Welsh Code, are to the latest version published in
March 2016 (reproduced on the CD-Rom).

We hope that this book will assist advisers working with homeless applicants
and those seeking an allocation of social housing, and will encourage good
practice among local housing authorities dealing with such applications.

The law discussed is that in England and Wales and is up to date as at 18 April
2016.

We have had immense support and patience from our publishers, Tony Hawitt
and Kate Hather at LexisNexis, and our editor Cheryl Prophett. Our
professional colleagues and clerks have assisted us with intriguing points of
law, and picked up balls that we have inevitably dropped along the way.
Naturally any mistakes are our responsibility alone.

Jan and Liz, authors of the three previous editions, have been delighted to
share the burden and to welcome our colleague, Connor, to the writing team.
This book was written during a very difficult time and we thank our families,
friends and colleagues for their support.

Jan Luba
Liz Davies

Connor Johnston
April 2016

ixPreface to the Fourth Edition

Watermark hook
Click here to go to Main Contents

Letterpart Ltd • Typeset in XML • Division: HAH_plm_05_Preface • Sequential 3

Letterpart
Lim

ited
•

Size:246m
m

x
156m

m
•

D
ate:April

29,
2016

•
Tim

e:11:7
R


