
Elderly Clients: A Precedent Manual

Fifth Edition

General Editor

Caroline Bielanska
Solicitor, TEP, Independent Consultant

Contributors
Caroline Bielanska
Solicitor, TEP, Independent Consultant
Holly Miéville-Hawkins
Solicitor and Associate, Withy King, Solicitors
Hilary Hughes
Solicitor and Partner, H&R Hughes, Solicitors
Martin Terrell
Solicitor and Partner, Thomson Snell & Passmore, Solicitors
Jonathan Wilkey
Solicitor and Partner, Gwyn James, Solicitors
Heledd Wyn
Solicitor and Associate, Clarke Willmott, Solicitors

Watermark hook
Click here to go to Main Contents

Letterpart Ltd • Typeset in XML • Division: ECPM_plm_02_TitlePage • Sequential 1

Letterpart
Lim

ited
•

Size:246m
m

x
156m

m
•

D
ate:M

arch
21,

2016
•

Tim
e:17:9

R



Published by Jordan Publishing, owned by LexisNexis

Jordan Publishing
Regus
Terrace Floor
Castlemead
Lower Castle Street
Bristol BS1 3AG

Whilst the publishers and the author have taken every care in preparing the material included
in this work, any statements made as to the legal or other implications of particular
transactions are made in good faith purely for general guidance and cannot be regarded as a
substitute for professional advice. Consequently, no liability can be accepted for loss or
expense incurred as a result of relying in particular circumstances on statements made in this
work.

© Jordan Publishing 2016

All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system, or transmitted in any way or by any means, including photocopying or recording,
without the written permission of the copyright holder, application for which should be
addressed to the publisher.

Crown Copyright material is reproduced with kind permission of the Controller of Her
Majesty’s Stationery Office.

British Library Cataloguing-in-Publication Data

A catalogue record for this book is available from the British Library.

ISBN 978 1 78473 092 5

Typeset by Letterpart Limited, Caterham on the Hill, Surrey CR3 5XL

Printed in Great Britain by CPI Group (UK) Ltd, Croydon, CR0 4YY

Watermark hook
Click here to go to Main Contents

Letterpart Ltd • Typeset in XML • Division: ECPM_plm_03_ImprintPage • Sequential 1

Letterpart
Lim

ited
•

Size:246m
m

x
156m

m
•

D
ate:M

arch
14,

2016
•

Tim
e:12:19

L



PREFACE

The first edition of this book was published more or less simultaneously with
my appointment as Master of the Court of Protection on 24 April 1996, and I
look back with amazement at what has happened during the intervening 20
years.

When I was an assistant solicitor in private practice I used to get teased by the
partners for doing Court of Protection work, because they thought the subject
matter was more appropriate for articled clerks or managing clerks. Even when
I was appointed as Master, the court was still a relatively quiet backwater,
though it was becoming increasingly busy in the area of traumatic brain injury,
where I had to approve and make arrangements for the future management of
damages awards.

Until 2001, I was the only judicial office holder in the Court of Protection.
There were two Assistant Masters (Norman Prime and Thusia Janes), but they
were senior civil servants, rather than judges. In 2001 District Judge Gordon
Ashton was appointed as Deputy Master to hear any contentious matters in the
north-west of England, and from then onwards there were two of us until the
Mental Capacity Act 2005 came into force on 1 October 2007, when the
number of judges simply proliferated. Over 170 District Judges, Circuit Judges,
and High Court Judges are currently nominated to hear Court of Protection
cases, and a number of First-tier Tribunal Judges have been ticketed specifically
to deal with deprivation of liberty safeguards (DoLS) cases.

In the eleven and a half years between April 1996 and October 2007, only nine
Court of Protection cases made their way into the official law reports. In 2015,
76 judgments in Court of Protection cases were published on the British and
Irish Legal Information Institute (BAILII) website, and 40 appeared in the
Court of Protection Law Reports (COPLR), which Jordan Publishing
introduced in 2012 with a Consolidated Volume of reports from 2008 to 2011.

Last year, 18 of my own judgments, mainly in cases involving the financial
abuse of donors of powers of attorney, were mentioned in the national and
regional press, often under eye-catching headlines, such as ‘Husband stripped
of control of aristocrat wife’s fortune after spending £80,000 of her money on
a flat for his Iraqi lover while his spouse was left in a nursing home’ and ‘The
“repugnant” son who charged his own mother £400-a-day for visiting her care
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home’. On 29 January 2015 the court embarked upon a transparency pilot
scheme for 6 months, whereby the default position, that hearings are held in
private, has been reversed.

In 2011, Jordan Publishing launched the Elder Law Journal, which from day
one has been a major source of information for practitioners and professional
advisers dealing with legal issues affecting older clients, their families and
carers.

Twenty years ago, in 1996, there were 8,921 applications to the court to
register Enduring Powers of Attorney (EPAs). During the financial year
2014/15 the Office of the Public Guardian (OPG) received 16,000 applications
to register EPAs, but that was small beer compared with the 395,000
applications the OPG received to register Lasting Powers of Attorney (LPAs). It
is anticipated that in the year 2015/16 the number of LPA applications will
exceed the half million mark.

In the final paragraph of Chapter 1 of the first edition of this book, I predicted
that ‘within the next few years, there will almost certainly be a new
professional organisation, interest group or panel – like the Academy of Elder
Law Specialists formed in the USA in 1987’. Solicitors for the Elderly (SFE)
was officially launched in November 1999 and it now has in excess of 1,500
members. I must thank SFE for its continued support for this publication.

Growing old is characterised by a gradual diminution in the range of activities
at which one was previously competent, and an increasing need to invoke the
assistance of others. Whereas 20 years ago I was able to write the first edition
of this book single-handedly, it would now be well beyond my capability to do
so. Accordingly, I am grateful to Caroline Bielanska, and the contributors who
have stepped in from time to time to update the existing text and add new
material, thereby ensuring that this work continues to be a valuable resource to
elderly client practitioners.

From a purely personal perspective the publication of this fifth edition of
Elderly Clients: A Precedent Manual couldn’t have been more timely. On 13
October 2015 – the twentieth anniversary of my interview for appointment as
Master of the Court of Protection – I sent a letter to the President, Sir James
Munby, saying that I intended to retire on my 65th birthday on 18 July 2016.
So, very soon I shall be a pensioner and shall need not only to understand and
retain the information and sound advice contained within these pages, but also
to use and weigh it and, more importantly, to act upon it.

DENZIL LUSH
8 March 2016

viii Elderly Clients: A Precedent Manual

Watermark hook
Click here to go to Main Contents

Letterpart Ltd • Typeset in XML • Division: ECPM_plm_04_Preface • Sequential 2

Letterpart
Lim

ited
•

Size:246m
m

x
156m

m
•

D
ate:M

arch
11,

2016
•

Tim
e:17:4

L


