
International Trust Laws 

Forced heirship and the trust 

Should an individual be free to dispose of his property as he pleases? To such a basic question one might expect 

the legal systems of the world to give much the same answers, but they do not. Some allow far greater 

freedom than others. That fact, so simple to state, has complicated consequences in a world where national 

frontiers do not limit the movement of people and property. 

(Opening extract from Introduction to Chapter 1 Forced Heirship and the Trust, from Section B Special Topics 

in International Trust Laws)  

Despite the variations in testamentary freedom found in the legal systems around the world, in every legal 

system marriage and parenthood give rise to some financial obligations: 

- Strict forced heirship. The individual has testamentary freedom over only part of their estate.  

- Forced heirship by indefeasible shares. The individual has testamentary freedom over their whole 

estate but the law gives protected family members the right to make claims if they have not received 

the minimum shares prescribed by law.  

- Judicial adjustment. The individual has full testamentary freedom but a protected person (usually a 

family member) may apply to the court for provision and the court has discretion whether to make 

that provision.  

An important feature of most forced heirship regimes is ‘claw-back’. On an individual’s death account is taken 

of gifts they made during their lifetime. If the residual estate is found to be insufficient to satisfy the shares of 

the forced heirs then the gifts are ‘clawed-back’.  

Forced heirship is a problem for trusts largely because of claw-back. Trustees and beneficiaries may encounter 

unpleasant and expensive surprises after the settlor’s death. At the same time forced heirship in some parts of 

the world may be a reason why an individual wishes to create a trust.  

But can the trust arrangement survive attack? There is no single answer to this. Survivability in the chosen 

trust domicile is obviously a necessity. However, offshore trusts nearly always have significant contacts and 

links with other states and this may make the trust vulnerable to the settlor’s heirs. Trust beneficiaries often 

reside elsewhere and the trust may have foreign investments. 

For each issue involving different states, a court must first decide which state’s law should govern by applying 

the conflict of law rules of its own state. The courts of one state may refer an issue to the laws of State A, 

which is sympathetic to trusts, and the courts of another state may refer the same issue to the laws of State B, 

which is hostile to trusts and sympathetic to forced heirs.  

International Trust Laws contains a chapter, within Section B Special Topics, on Forced Heirship and the Trust 

that looks at the survivability of the trust in England, in offshore centres and in other states. It also considers 

survivability in the future and the effect (if any) of the Hague Convention on the Law Applicable to Trusts and 

their Recognition 1985. It indicates planning issues which deserve consideration where forced heirship is a 

possibility and it considers the position of the trustee.  

International Trust Laws is the most reliable global source of reference on international trusts available and 

provides an easily accessible route to the information needed to advise clients confidently. It is divided into 

four sections: Section A Digests provides expert, country by country commentary on the elements of trust law 

in each jurisdiction; Section B Special Topics provides in depth analysis of a range of topics relevant to trusts in 

an international setting; Section C Conflict of Laws is on jurisdiction and enforcement of judgments, applicable 

law and recognition and capacity and Section D Statutes contains trust legislation from each of the 

jurisdictions covered. Find out more about this service or try it online. 
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