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PREFACE TO THE THIRD EDITION

In the last two years the Supreme Court has handed down three important
decisions relevant to commercial property practitioners, concerning
interpretation of commercial contracts and the implication of terms.

In Arnold v Britton [2015] AC 1619 the court reiterated and emphasised that
the identification of the parties’ intention ascertained through the objective
meaning of the language they actually used was to be achieved through
examination of that language. Other aids to construction, including
ascertaining the factual matrix and applying business common sense, were still
relevant but linguistic analysis was central to the process. In a later decision,
Wood v Sureterm Direct Ltd (also known as Wood v Capita Insurance Services
Limited) [2017] 2 WLR 1095, the court made it clear that there was no
inconsistency or re-calibration between the approach stated in Arnold and that
in Rainy Sky SA v Kookmin Bank [2011] 1 WLR 2900 (where between two
competing interpretations the one consistent with business common sense was
to be preferred). The court’s task in ascertaining the objective meaning of the
language used by the parties was a unitary exercise involving close examination
of the language used by the parties in the clause under review as well as
examination of the contract as a whole, including the factual matrix and the
commercial consequences, the weight being given to each depending on the
circumstances of the case.

In Marks and Spencer Plc v BNP Paribas Securities Services Trust Co
(Jersey) Ltd [2016] AC 742 the court made it clear that the construction of a
commercial contract and the implication of terms are not part of the same
process of interpretation. They are distinct and separate processes governed by
different rules. Only once the actual terms in the contract have been construed
can the process of implication be commenced. A term can only be implied if it
is commercially necessary, to make the contract work, and its inclusion goes
without saying. The professional advisers who draft and approve lengthy
complex commercial documents such as leases will be taken to have had the
inclusion or omission of a particular term within their deliberations when
preparing the document.

Of particular relevance to property practitioners is the rejection in Arnold of
the contra proferentem canon of construction and the notion that service
charge clauses are to be interpreted restrictively. They are to be construed like
any other clause. In Marks and Spencer, the court upheld the decision in Ellis
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v Rowbotham [1900] 1 QB 740. Rent payable in advance is not apportionable
in time unless there is express provision in the lease.

In the chapter on dilapidations more detail is provided and cases cited in an
attempt to understand how the courts, in assessing damages, deal with the
tension between the compensatory principle and breach date valuation. It
seems that the general rule remains that damages should be assessed
prospectively at the valuation date. Only in exceptional circumstances can
post–valuation date events be taken into account, for example where failure to
apply the compensatory principle would bestow a windfall on the innocent
party.

Avoidance of windfall also features in a number of new forfeiture cases where
relief is granted in circumstances where refusal would result in a windfall for
the landlord, even where the tenant’s conduct would not otherwise merit it.

In view of the growth of residential accommodation in city areas, often
through construction of complex developments, which include commercial and
leisure elements with correspondingly complex leasehold structures, a new
chapter has been added to alert commercial landlords and developers to the
restrictions protections and rights which the statutory residential code
introduces to mixed use tenancies and buildings.

Finally, we would like to express our gratitude to Oliver Capildeo, a colleague
at Goodman Derrick, for his valuable assistance and the contributions he has
made to the later chapters of this edition.

We have endeavoured to state the law as at 4 April 2017.

James Fieldsend and Paul McAndrews
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