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INTRODUCTION

THE PHENOMENON OF THE INTERNATIONAL TRUST

The expression ‘international trust’ is today widely used to refer to a trust that
has a connection of legal significance with two or more countries, typically
where:
• a settlor from country A creates a trust governed by the law of country B;
• a trust governed by the law of country A holds property in country B;
• a trust governed by the law of country A has a trustee resident in

country B.

Before the 1960s international trusts were rarely encountered. They are now
commonplace – partly because of the increased mobility of people and money,
and partly because of the widespread use of offshore trust centres.

CONFLICT OF LAWS

International trusts, by definition, give rise to questions that need to be decided
by the application of rules of the conflict of laws – questions such as:
• which law or laws determine whether a settlor’s property has been

effectively and indefeasibly vested in trustees and whether a valid trust
has been created?

• which law or laws govern the interpretation and the administration of the
trust?

• which countries’ courts can exercise jurisdiction over the trust?
• when will a court of one country recognise a trust governed by the law of

another country?
• when will a court of one country give effect to a trust judgment delivered

in another country?

The conflict of laws rules affecting trusts are complex, and a substantial
portion of this book is accordingly devoted to them.1

1 See Part I. This makes no claim to be an exhaustive treatment. Research on particular issues
will often require reference to other materials – for example, any local statutory rules on trust
governing law. Conflict of law statutes in a wide range of jurisdictions can be found in the
encyclopaedia International Trust Laws (Jordans, loose-leaf).
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THE HAGUE TRUSTS CONVENTION2

This twenty-six-year old Convention, despite having limited objectives,
continues to play an important role in the international development of the
trust. This is notably demonstrated in Italy, where ratification of the
Convention has enabled the trust to put down new roots.3

LEGISLATIVE INNOVATION OFFSHORE4

In recent years a remarkable quantity of trust legislation has emerged from the
offshore centres. Much of this can be viewed as a promotional aid – designed
unashamedly to attract trust business. That said, the way in which the offshore
industry as a whole has sought to adapt the private trust for use in today’s
international and commercial environment has generated unprecedented
academic and practitioner attention. Of particular interest in this context are
the various offshore statutes on:
• conflict of laws;
• purpose trusts, including the ground-breaking STAR trust;5

• asset protection;6

• reserved powers;7

• the VISTA trust.8

THE CONCEPTUAL DEBATE, AND ITS BEARING ON
THE INTERNATIONAL RECOGNITION OF TRUSTS

Trusts are employed today for an unprecedented variety of commercial and
private purposes. This has triggered debate over where the limits of the trust
concept lie. A century ago the famous Cambridge Professor, Frederic
Maitland, famously praised the elasticity of the trust9 and opined that ‘the
greatest and most distinctive achievement’ of English lawyers is ‘the
development from century to century of the trust idea.’10 Today’s concern is to
discover the point at which the elastic snaps eg, must a local court recognise a
foreign ‘trust’ for beneficiaries if those beneficiaries have no rights to enforce
the trust, such right being reserved to a third party enforcer?

2 See Chapter 3. The Convention is printed in the Appendix to this book.
3 See Chapter 15.
4 ‘Offshore’ conventionally describes any jurisdiction whose trust services are promoted abroad.

Although the archetypal offshore centre is a small island, geographical description has become
immaterial. Thus, Belize, Panama, Liechtenstein, and, nowadays, New Zealand are regarded
as offshore trust providers.

5 See Chapter 5.
6 See Chapter 6.
7 See 10.25–10.37 below.
8 See Chapter 13.
9 See collected lectures in Equity and Forms of Action (Cambridge University Press, 1913), p 23.
10 Selected Essays p 129.
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During the formative years of the trust (then called the ‘use’) the
Lord Chancellor was prepared to uphold any directions to trustees that, in the
words of the legal historian Sir William Holdsworth,11 ‘were not positively
illegal’. Arguing from this, it could be said that theories of what a trust is, and
is not, should not be allowed to hold back its development. However, there are
dangers of having a trust concept with no discernible shape – particularly in
the context of recognition of the trust in jurisdictions (of which there are
many) which do not have the trust. As Professor Waters warns in the final
chapter of this book,12 the trust ‘will seem to other legal systems to be but a
jumble of ideas without focus’.

The Hague Trusts Convention, in an era of globalisation and the development
of trust-like concepts to further commercial purposes and preserve and
enhance private wealth, has to have a wide scope going beyond trusts
enforceable by beneficiaries owning equitable proprietary interests that are
unknown in civil law jurisdictions. It had to cover ring-fenced funds ranking as
a fiduciary patrimony (as opposed to the private patrimony) of the owner and
held for the benefit of the beneficiaries so as to be immune from the claims of
the owner’s creditors or heirs, a specially preferred obligation being owed to the
beneficiaries. It also covers trusts which under their applicable laws validly
create non-charitable purpose trusts enforceable by enforcers and that endure
until the purposes are fulfilled or trusts for people that last for 150 years or for
ever or are enforceable by their settlors even though not beneficiaries.

It is possible to create these unusual trusts with foreign trustees owning foreign
property under a foreign law for foreign beneficiaries but with powers to invest
in assets anywhere and to appoint local beneficiaries,so as, a year or so later, to
graft local elements on to the foreign trust. This indirect achievement of what
could not be achieved directly under local domestic law will occur under local
conflict of laws applying the Trusts Convention unless this would be manifestly
incompatible with local public policy. Why should the English courts strain at
a gnat when foreign civil law courts have to swallow the proverbial camel?
Indeed, if English conflict of laws enables a settlor to enforce his trust or to
create a non-charitable purpose trust, does it not become possible for the
courts to develop English domestic law along similar lines?

John Glasson and David Hayton

11 Holdsworth An Historical Introduction to the Land Law (Oxford University Press, 1935),
p 149.

12 See 17.123. Concern over the possible width of the definition of ‘trust’ in the Hague Trusts
Convention is discussed at 3.12, ‘The “shapeless” trust’.
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