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INTRODUCTION

This book is designed to provide a source for public law practitioners who
practise across the broad spectrum of laws in which judicial review is used as
an avenue of redress. It is also of value to others who appear less frequently in
the Administrative Court but need a convenient reference point. Part 1 seeks to
concentrate primarily on the central subject matter, namely, judicial review.
Part 2 considers how judicial review is currently utilised to review the
lawfulness of the powers and duties of those exercising public function in
various areas.

Because of the ever-evolving nature of judicial review and administrative law
this work does not seek to be a comprehensive encyclopaedia on judicial
review. Indeed, it is hard to think that any work could be so. What this work
does is to cover the main subject areas where judicial review claims are
brought.

WHAT IS JUDICIAL REVIEW?

The Bowman Report1 summarised judicial review as, ‘the means by which
those with a “sufficient interest” can challenge the exercise or non-exercise of
powers by public bodies on the grounds of illegality, irrationality or procedural
impropriety’.

Although originally a cause of action against central or local government,
judicial review now extends to cover many non-governmental organisations
and into the commercial world. Put another way, administrative law
determines the powers and duties of administrative authorities. As set out by
Sir Ivor Jennings, administrative law should be defined according to its subject
matter: the law of public administrative or administrative law.2 Carnwath LJ
has said recently ‘Judicial review is the court’s response to allegations of abuse
of power adversely affecting the rights or interests of those bringing the claim.
The starting point must therefore be to identify the legal source of the power in
question and the practical consequences of its exercise’.3

1 Review of Crown Office work carried out by Sir Jeffrey Bowman who reported to the
Lord Chancellor in 2000. The Crown Office was the predecessor of the Administrative Court.

2 Jennings, The Law and the Constitution (5th edn), p 217.
3 R (Hillingdon BC) v SS for Transport [2010] EWHC 626.
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The importance of the Administrative Court and its function cannot be
understated. Sir Thomas Bingham MR (as he then was) in R v Ministry of
Justice ex p Smith described the Court as having, ‘… the constitutional role and
duty of ensuring that the rights of citizens are not abused by the unlawful
exercise of executive power …’.4

At the Administrative Court an individual seeks to challenge a decision of an
administrative body by way of achieving one or more of the various remedies
that are potentially available, namely (a) a quashing order (formerly known as
certiorari); (b) a prohibiting order (formerly known as prohibition); (c) a
mandatory order (formerly know as mandamus); (d) a declaration; (e) an
interim declaration; (f) an injunction; and (g) a substitutionary remedy.

Judicial review, therefore, is a process by which the above remedies may be
applied for in a specialist part of the High Court (Queens Bench Division),
which considers public law and administrative law cases, namely, the
Administrative Court.

The supervisory jurisdiction of the Administrative Court is not to be
underestimated. The unique nature has been described by commentators as ‘…
the question is not whether the judge disagrees with what the public body has
done, but whether there is some recognisable public law wrong …’. As aptly
put by Professor Paul Craig who explained the conceptual justification for
judicial intervention within the context of the supervisory role as:

‘It is readily apparent that the execution of legislation may require
the grant of discretionary power to a minister or an agency.
Parliament may not be able to foresee all the eventualities and
flexibility may be required to implement the legislation. The
legislature will of necessity grant power subject to conditions […]
Herein lies the modern conceptual justification for judicial
intervention. It was designed to ensure that those to whom such
grants of power were made did not transgress the sovereign will of
Parliament.’5

Lord Clyde in Reid v Secretary of State for Scotland [1999] 2 AC 512 said that:

‘… [judicial review] does not allow the court … to examine the
evidence with a view to forming its own view about the substantial
merits of the case. It may be that the tribunal whose decision is being
challenged has done something which it had no lawful authority to
do. It may have abused or misused the authority which it had. It may
have departed from the procedures which either by statute or at
common law as matter of fairness it ought to have observed. As
regards the decision itself it may be found to be perverse, or

4 [1996] 2 WLR 305 at 338.
5 Professor P P Craig, Administrative Law (5th edn, 2003), p 5.

x Judicial Review: Law and Practice
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irrational, or grossly disproportionate to what was required. Or the
decision may be found to be erroneous in respect of a legal
deficiency, as for example, through the absence of evidence, or of
sufficient evidence, to support it, or through account being taken of
irrelevant matter, or through a failure for any reason to take account
of a relevant matter, or through some misconstruction of the terms of
the statutory provision which the decision-maker is required to
apply. But while the evidence may have to be explored in order to see
if the decision is vitiated by such legal deficiencies it is perfectly clear
that in a case of review, as distinct from an ordinary appeal, the
court may not set about forming its own preferred view of the
evidence.’

The 2000 edition of the Treasury Solicitors’ publication, The Judge Over Your
Shoulder provides a useful description of who is affected by administrative law
stating that:

‘1.2 “Administrative” or “public” law governs the acts of public
bodies and the exercise of public functions. Public bodies include
“non-departmental public bodies”, such as the Committee on
Standards in Public Life, and Next Steps Agencies like HM Prison
Service.

1.3 Private sector bodies may also be subject to administrative law
when they exercise a public function. Generally, bodies exercise
public functions when they act and have authority to act for the
collective benefit of the general public. The activities of City
institutions with market regulatory functions, like the London Stock
Exchange, are a good example.’6

The fourth edition of the publication also provides that:

‘The Human Rights Act 1998 is part of administrative law because it
governs the exercise of statutory powers by public authorities. For
example, the Act has an important bearing on the way in which
those powers are to be interpreted. The devolution legislation is part
of administrative law for the same reason. Likewise European
Community (EC) law may be relevant to the exercise of statutory
Powers.’7

6 Treasury Solicitor, The Judge Over Your Shoulder, A Guide to Judicial Review for UK
Government Administrators (3rd edn, 2000).

7 Treasury Solicitor, The Judge Over Your Shoulder, A Guide to Judicial Review for UK
Government Administrators (4th edn, 2006).
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HISTORY

The present jurisdiction of the High Court extends the continuous lineage from
the earliest periods of the English common law initiated by the separation of
the King’s Council around 1200 into the King’s Bench (which grew out of the
King’s Court or Curia Regis) that was also granted jurisdiction to supervise and
correct the actions of inferior courts and officials.8 At some unknown stage, a
Court independent of the King’s personal presence grew out of the Curia Regis,
consisting of a number of Royal judges who would hear cases themselves
around the country. However, in 1215 the King’s Court was formally
recognised by way of the Magna Carta, as was the Common Bench (later
Court of Common Pleas). At this stage, the King’s Bench was theoretically a
movable Court.9 Increasingly, however, the King’s Bench became a fixed Court,
even though it could in theory meet anywhere in England, and from 1421 it
appears not to have moved from Westminster Hall. The Court of Queen’s
Bench became the Queen’s Bench Division of the High Court of Justice in
1873.

The growth of judicial review is a relatively recent phenomenon:

‘… the extension of judicial control of the administrative process has
provided over the 30 years the most striking feature of the
development of common law in those countries of whose legal
systems it provides the source; and although it is a development that
has already gone a long way towards providing a system of
administrative law as comprehensive in its content as the droit
administrative of countries of the civil law, albeit differing in
procedural approach, it is a development that is still continuing.’10

This assertion by Lord Diplock in 1984 regarding the organic development of
administrative law remains accurate in the contemporary usage of the
Administrative Court. Prior to this ‘striking development’ since the Second
World War, administrative law was an unknown specialism. Lord Reid stated
in Ridge v Baldwin11 that, ‘… we do not have a developed system of
administrative law – perhaps because until fairly recently we did not need it’.
This view was clearly reflected by Mr Maudling (Secretary of State for the
Home Department) when in 1971 he said in debating the Immigration Bill
1971 that, ‘… I have never seen the sense of administrative law in our country,
because it merely means someone else taking the Government’s decision for
them …’.12 It is clear that matters have since moved on!

8 Pollard, Parpworth & Hughes, Constititional and Administrative Law (4th edn), p 461.
9 One may argue, therefore, that there is historical underpinning to the recent regionalisation of

the Administrative Court that occurred in April 2009.
10 Lord Diplock in Mahon v Air New Zealand [1984] AC 808.
11 [1964] AC 40, HL.
12 Official Report, Standing Committee B, 25 May 1971, col 1508.
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There have been three milestones in the development of this area of law,
namely (i) the introduction of Rules of the Supreme Court 1977 of a codified
process by which to challenge the decision of a administrative body
(subsequently giving legislative effect to the new procedure contained in the
RSC Ord 53 by the Supreme Court Act 1981, section 31); (ii) the House of
Lords (as it then was) decision of Mahon13 which defined that actions or
powers exercised by an administrative body must be categorised as raising
questions of ‘public law’ and its distinction with ‘private law’; and (iii) the
explosion of government post the Second World War.14 Lord Diplock described
the development in R v Inland Revenue15 as, ‘… that progress towards a
comprehensive system of administrative law that I regard as having been the
greatest achievement of the English courts in my judicial lifetime …’. In equal
terms, Lord Goff stated in Kleinwort Benson Ltd v Lincoln City Council16

that:

‘Occasionally, a judicial development of the law will be of a more
radical nature, constituting a departure, even a major departure,
from what has previously been considered to be established principle,
and leading to a realignment of subsidiary principles within that
branch of the law. Perhaps the most remarkable example of such a
development is to be found in the decisions of this House in the
middle of this century which led to the creation of our modern
system of administrative law. It is into this category that the present
case falls; but it must nevertheless be seen as a development of the
law, and treated as such.’

Finally, it is worth noting the impact of government policies during 1997 to
2010 and the accompanying increase of litigation in the Administrative Court
with the introduction of a major package of constitutional reform such as
devolution, human rights, reform of the House of Lords and freedom of
information. As a result, there has been an expansion of judicial influence, as
stated by Professor Robert Stevens:

‘[T]he most obvious and public change concerned the expansion of
judicial review to provide an extensive power for the courts to
intervene in procedural due process over a wide range of public and
quasi public matter[s].’17

The 2000 edition of The Judge Over Your Shoulder indicated that judicial
review was, ‘… [A] growth industry. In 1974 there were 160 applications for
leave to seek judicial review in England and Wales. By 1998 the figure was

13 Mahon v Air New Zealand [1984] AC 808.
14 See Bradley & Ewing, Constitutional & Administrative Law (14th edn), pp 662–4 ‘reform of

the administrative law’ for more information.
15 [1982] AC 617 at 641C–D.
16 [1999] AC 349 at 378E.
17 Robert Stevens, The English Judges – Their role in the changing constitution (2002).
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4,539 …’.18 As set out in para 3.0 in 2010 there were over 13,000 applications
for permission lodged: a figure which could not have been anticipated just over
10 years ago.

De Smith, Woolf and Jowell described the changes from the 1970s, stating that:

‘… From the 1970s onwards a number of pressure groups
consciously adopted “test case strategies” in which judicial review, in
conjunction with other forms of legal proceedings and together with
conventional forms of political action, was used to seek changes in
government policy […] Success, however, was often temporary,
limited and indirect: judicial review generated publicity and was
capable of inflicting political embarrassment on ministers. The
response of government however, was often to nullify or sidestep the
effects of an unpalatable judicial decision by enacting primary
legislation […].’19

THE PRESENT DAY

The Administrative Court and Administrative Court Office were established on
the 2 October 2000. The changes were introduced after a review of the Crown
Office by Sir Jeffrey Bowman and which was submitted to the Lord Chancellor
in March 2000. It recommended that the Crown Office and the Crown Office
List be renamed as the Administrative Court to emphasise the principal work
of the Court.

The Bowman review had been instigated after the rapid expansion of
administrative law and consequential growth of judicial review during the
1980s and 1990s. As a result there was increasing concern about how cases
were dealt with and delays in dealing with cases. The Law Commission had
recommended in 199420 that the procedure and remedies for judicial review be
reformed and observed that there was a public interest in the prompt
adjudication of disputes through the courts.

The Bowman Report hoped that its recommendations would achieve such a
solution. It said, ‘We believe that its work would be dealt with more efficiently
and effectively by a smaller number of nominated judges working in the Crown
Office List for a majority of the year in a similar fashion to the Commercial
Court.’

The Report could not have foreseen the explosion of work in the
Administrative Court during the 2000s which at one time threatened the

18 Treasury Solicitor, The Judge Over Your Shoulder, A Guide to Judicial Review for UK
Government Administrators (3rd edn, 2000).

19 De Smith, Woolf and Jowell, Judicial Review of Administrative Action (5th edn, 1995).
20 Administrative Law: Judicial Review and Statutory Appeals (Law Commission No 226).
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efficient and effective running of the court with which Bowman was concerned.
The delays before cases reached any substantive hearing were the subject of
widespread concern and complaint.

By 2013 the number of judicial review cases lodged had grown to more than
16,000 from a figure of 4,300 in 2000. The Government was becoming
increasingly concerned. The Secretary of State for Justice said:

‘I believe in protecting judicial review as a check on unlawful
executive action, but I am equally clear that it should not be abused,
to act as a brake on growth. In my view judicial review has extended
far beyond its original concept, and too often cases are pursued as a
campaigning tool, or simply to delay legitimate proposals. That is
bad for the economy and the taxpayer, and also bad for public
confidence in the justice system.’

As a result reforms to the system have been introduced and a series of
significant steps have been taken to relieve the pressure on the Administrative
Court. First, most of the immigration and asylum cases have been transferred
to the Upper Tribunal. Second, more specialist judges have been appointed
(there are in excess of 50 nominated High Court judges for Administrative
Court work and significant numbers of suitably qualified Deputy High Court
judges). Third, as a result of the Report by May LJ (President of the Queen’s
Bench Division) and the Senior Judicial Working Group21 looking at Justice
Outside London Regionalisation of the Administrative Court has occurred so
that from the 21 April 2009 public law cases arising in the Regions can be tried
at the venue most local to them (Birmingham, Leeds, Liverpool and
Manchester22) thus spreading the work from London, relieving pressure on the
Administrative Court List in London and making the Administrative Court
more accessible to all. More recently the government has introduced further
reforms, such as the introduction of the Planning Court, increased use of the
totally without merit criteria when considering whether to grant permission to

21 Report of the Judicial Working Group in January 2007 (‘report’). In a News Release dated 17
November 2007, The Working Group in their report, Justice Outside of London, said: ‘Nearly
all judicial review and other claims in the Administrative Court have to be brought in London,
with the obvious inconvenience and additional expense that this causes for claimants,
defendants, interested parties and their lawyers. The essential point is proper access to justice
is not achieved if those in the regions can only bring judicial review and other claims in the
Administrative Court in London. The present system discriminates against those who are not
in the South of England.’ May LJ, President of the Queen’s Bench Division also has said in a
interview, ‘The move is not just a pragmatic one … It is also that it is right, in itself, for these
cases to be heard locally … the important thing is that claimants based in the regions will be
able to have their cases dealt with at the centre that they regard as most convenient, instructing
– if they wish – lawyers also based in the region’ (The Times, 9 April 2009, ‘Administrative
Court takes asylum cases out to the regions’).

22 Manchester (Civil Justice Centre, 12th Floor, 1 Bridge Street, Manchester, M3 3FX), Leeds
(Leeds Combined Court, 1 Oxford Row, Leeds, LS1 3BG), Birmingham (Civil Justice Centre,
Priory Courts, 5th Floor, 33 Bull Street, Birmingham, B4 6DS) and Cardiff (Civil Justice
Centre, 2 Park Street, Cardiff, CF10 1ET).
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bring judicial review proceedings, a strict framework for Protective Costs
Order cases (in non-environmental matters) and has limited the availability of
legal aid.

All of these initiatives mean that there is now a framework in place for the
Administrative Court to resume its role as a specialist court to be able to work
expeditiously and effectively23 whilst the government believes retaining access
to justice.

The Court operates under a lead nominated judge with overall responsibility
for the speed, efficiency and economy with which the work of the
Administrative Court is undertaken.24 There are lead judges for the
Administrative Court in the regions. The Administrative Court Office is
responsible for the running of the Administrative Court. In London there is a
team of lawyers, each of which is responsible for different areas of work. Each
of the regional centres has its own dedicated office and all Administrative
Court centres are linked to a central computer system so that each
Administrative Court centre is aware of proceedings in other centres to secure
efficiency and to avoid ‘forum shopping’.25

Parallel with changes to the way the Administrative Court is administered
amendments have been made to what was RSC Ord 53. Those changes are
now encompassed in RSC Ord 54 which in turn modifies Part 8 of the Civil
Procedure Rules. Together, and read with the Practice Directions that

23 Paragraph 5.2 of the 53D Practice Direction (Venue) provides the following guidance:
‘The general expectation is that proceedings will be administered and determined in the region
with which the Claimant has the closest connection, subject to the following considerations as
applicable:
(a) any reason expressed by any party for preferring a particular venue;
(b) the region in which the Defendants or any relevant office or department where the
Defendant is based;
(c) the region in which the Claimant’s legal representatives are based;
(d) the ease and cost of travel to a hearing;
(e) the availability and suitability of alternative means of attending a hearing (for example by
video link);
(f) the extent and nature of media interest in the proceedings in any particular locality;
(g) the time within which it is appropriate for the proceedings to be determined;
(h) whether it is desirable to administer or determine the claim in another region in the light of
the volume of claims issued at, and the capacity, resources and workload of, the Court at
which it is issued;
(i) whether the claim issued is sufficiently similar to those in another outstanding claim to
make it desirable that they should be determined together with, or immediately following the
other claim; and
(j) whether the claim raises devolution issues and for that reason whether it should more
appropriately be determined in London or Cardiff.’

24 Currently Ouseley J.
25 All four regional centres have their own dedicated administrative staff including an

Administrative Court Office lawyer. In addition, all regional centres (including London) use
the same computer network system, COINS. This is a confidential and secure system, which
enables all five centres to act cohesively. As such, the system prevents the possibility of two or
more of the same claims being issued more than once in the respective regional centre.
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accompany RSC Ord 54, and s 31 of the Senior Courts Act 1981 they provide
the procedural rules for judicial review. These are dealt with in greater detail
later in this work.

WORK OF THE ADMINISTRATIVE COURT

The work of the Administrative Court is described by the Court itself as:

‘varied, consisting of the administrative law jurisdiction of England
and Wales as well as a supervisory jurisdiction over inferior courts
and tribunals. The supervisory jurisdiction, exercised in the main
through the procedure of Judicial Review, covers persons or bodies
exercising a public law function – a wide and still growing field.’26

Annex A to the HMCS website lists the work of the Administrative Court as
follows:

‘Judicial review – of decisions of inferior courts and tribunals, public
bodies and persons exercising a public function. Criminal cases may
arise from decisions of magistrates’ courts or the Crown Court when
it is acting in its appellate capacity.

Statutory appeals and applications – the right given by certain
statutes to challenge decisions of e.g. Ministers, Local Government,
Tribunals.

Statutory review challenge to decisions of the IAT to refuse leave to
appeal.

Appeals by way of case stated – appeals against decisions of
magistrates’ courts and the Crown Court (predominantly criminal
cases).

Applications for habeas corpus.

Applications for committal for contempt.

Applications for an order preventing a vexatious litigant from
instituting or continuing proceedings without the leave of a judge.

Applications under the Coroners Act 1988.

Some matters are required by statute or rules of Court to be heard by
a Divisional Court (i.e. a court of two or more judges):

26 HMCS website.
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1. Applications for committal for contempt where the contempt (a) is
committed in connection with (i) proceedings before a Q.B. Divisional
Court, (ii) criminal proceedings (except where it is in the face of the court
or disobedience to an order), (iii) proceedings in an inferior court or (b) is
committed otherwise than in any proceedings;

2. Appeals from the Law Society Disciplinary Tribunal. Such appeals are
heard by a three judge court unless the Lord Chief Justice otherwise
directs. By convention these appeals are heard by a Court presided over
by the Lord Chief Justice;

3. Applications under s 13 of the Coroners Act 1988 (with fiat of the
Attorney General);

4. Applications for vexatious litigant orders under s 42 of the Supreme
Court Act 1981;

5. Applications relating to parliamentary and local government elections
under the Representation of the People Acts (unless exercisable by a
single judge by express statutory provision).

Others can be, and usually are, heard by a Divisional Court:
1. Applications for judicial review in a criminal cause or matter;
2. Applications for leave to apply for judicial review in a criminal cause or

matter, after refusal by a single judge (whether on paper or after oral
argument);

3. Appeals by way of case stated in a criminal cause or matter, whether from
the Crown Court or from a magistrates’ court;

The remaining matters in the Administrative Court List will generally
be heard by a single judge.’

xviii Judicial Review: Law and Practice
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