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The employment law landscape has an increasingly international outlook: one day an employment 

lawyer may be advising a British IT consultant who will be undertaking project work in Ireland for a 

company based in France. The next, the same lawyer may be on a team advising a complex 

corporate organisation, operating in many different jurisdictions and with a heavily unionised 

workforce, on an extensive re-structuring exercise involving transfers of undertakings and 

redundancies. 

The recent decision of the European Court of Justice (ECJ) in Asklepios Kliniken Langen-

Seligenstadt GmbH v Felja [2017] IRLR 653 highlights an issue that may arise in such a situation. 

Asklepios revisits some of the issues raised in the 2013 ECJ decision in Parkwood Leisure v Alemo-

Herron. The pay of the local authority employees in Alemo-Herron was determined in accordance 

with collective agreements, negotiated with the relevant unions from time to time. The work was 

contracted out as part of a transfer under the Transfer of Undertakings (Protection of Employment) 

Regulations 2006 (SI 2006/246) (TUPE 2006) to a private sector employer that was not part of the 

negotiating group. The ECJ held that the relevant part of the Acquired Rights Directive (which TUPE 

2006 implements in Great Britain) is ‘static’, and so the transferee employer was not committed to 

any pay changes negotiated after the date of the transfer. 

In Asklepios, the German law in question requires that the terms and conditions transfer to the 

transferee unaltered, on a ‘dynamic’ basis, ie the transferee is obliged to observe new negotiated 

terms and conditions so long as the term remains in the employees' contracts of employment. The 

ECJ took a different approach to that in Alemo-Herron and held that, subject to certain caveats, the 

Directive ‘should not be read as intended to prevent a 'dynamic' clause from producing its effects 

under all circumstances’.  

Asklepios concerned German law. A lawyer coordinating the re-structuring exercise mentioned 

above may need to know the position in relation to collective agreements in other countries. The 

lawyer will usually consult local lawyers in the relevant jurisdiction for specialist advice, but this can 

take time. Lawyers often need to be able to give a preliminary outline of the employment issues that 

will need to be considered and also to have a general overview of the legal landscape in the relevant 

country, in order to ask the local lawyer the right questions at the right time. For example, in a re-

structuring exercise like the one referred to above: 

 What number of redundancies will trigger collective consultation obligations in each of the 

relevant countries? 

 For how long do those consultations need to last and with whom are they undertaken? 

 Is it necessary to elect employee representatives or can consultations take place with an 

existing employee forum instead? 

 What are the financial penalties if the employer does not comply? 

 Will TUPE 2006 (or its equivalent) apply? 
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 If so, how will this affect the employer’s ability to harmonise terms and conditions of 

employment after the re-structuring has taken place? 

 What will be the cost of any dismissals? 

The answer to these questions can have a significant effect on the timescale within which the re-

structuring can be achieved, the immediate cost of the exercise and the ongoing business costs. 

This topic is covered in EU & International Employment Law, which is designed to assist 

employment lawyers and human resource professionals who require information about the 

employment practices of an unfamiliar jurisdiction. Find out more about this service or try it online. 
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